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FIRE AND CASUALTY CASES 


Cancellation and Substitution of Policies—An agency, relied upon 
by plaintiffs to keep their property insured, had no authority to 
cancel their policies in one company without notice and to sub- 
stitute policies in another company, and plaintiffs, by accepting 
the substituted policies after a fire, did not ratify the agency’s 
acts (Faramelli et al. v. The Potomac Ins. Co. of D. C., Pa. Supreme 
Ct., J 300,860). 


Declaratory Judgment.—Accepting jurisdiction in a declaratory judg- 
ment action brought by seven insurers, the court aggregated the 
claims against the insurers to reach the jurisdictional amount and 
ruled that the existence of another adequate remedy at law did 
not preclude relief by declaratory judgment (Firemen’s Fund Ins. 
Co. et al. v. The Crandall Horse Co., U. S. Dist. Ct., W. D., N. Y., 
{ 300,861). 


Restraint of State Court Action—In a declaratory judgment action 
by seven insurers to void fire insurance policies, the federal court 
was without authority to restrain the prosecution of separate 
suits instituted on the policies by the insured in the state courts 
(Firemen’s Fund Ins. Co. et al. v. The Crandall Horse Co., U. S. 
Dist. Ct., W. D., N. Y., 7 300,862). 


Appraisal of Loss.—Admission of hearsay evidence concerning a 
conversation with an appraiser who stated that he had been paid 
by the insurer to make a low appraisal necessitated a reversal 
of a judgment entered in favor of the insureds (Petrovic et al. v. 
Standard Fire Ins. Co. of Hartford, Conn., Kansas City Ct. of App., 
Mo., ¥ 300,856). 


Arbitration—Interest of Referees.—There was nothing to support the 
insureds’ claim that two of three referees chosen to arbitrate their 
loss were interested and prejudiced in favor of the insurer and 
that their award was arrived at from improper motives (Mulrey 
et al. v. The Employers’ Fire Ins. Co., Mass. Supreme Jud. Ct., 
7 300,858). 


Reformation of Policy—The evidence supported the finding of the 
court in Nebraska that, after the policy was originally delivered, 
it was modified by mutual agreement through the insured’s accept- 
ance and attachment of the malpractice endorsement which 
excluded the loss in controversy and that, therefore, the basic right 
of reformation was not sufficiently established (Herzberg’s Inc. 
v. Ocean Accident & Guarantee Corp., Ltd., U. S. C. C. A., 8th C., 
{| 300,857). 


“All-Risk” Insurance.—The judgment awarding plaintiffs recovery 
upon two “all-risk” policies of insurance for the value of certain 
articles of personal property alleged to have been lost from their 
apartment by burglary was against the weight of the evidence 
(Laventhall et al. v. Firemen’s Ins. Co. of Newark, N. J., et al., N. Y. 
Supreme Ct., App. Div., 300,859). 
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% NEGLIGENCE x 
(Other than Automobile) 


Landlord and Tenant.—A long-continued existence of a dan- 


gerous condition actually known to the lessee of the whole 
building justifies a finding of constructive notice to the 
landlord who, failing to avail himself of his contractual right 
of access, remains in ignorance of a dangerous condition 
inside an apartment (Trach et al. v. Montefiore Hospital for 
Chronic Diseases et al., N. Y. Ct. of App., 403,777). Fall on 
Unlighted Apartment Stairway.—There was no actionable 
negligence where a tenant’s employee fell on the unlighted 
private stairway leading from the second to the third floor, 
even though it was shown that, up to a week before the acci- 
dent, when repairs had been started, defendant landlord had 
provided lighting (Brown v. J. P. Logan or Ca. mo. 
Supreme Ct., App. Div., { 403,772). Broken Light Fixture.— 
A landlord was not answerable for injuries sustained by a 
tenant who received a slight shock as she was screwing a 
double socket into a ceiling fixture, since the open socket 
was a patent defect, being in full view and giving no false 
appearance of safety and since there was no assumption of 
repairs when the janitor, on a previous occasion, fixed the 
light by making a mechanical adjustment of screwing the 
fixture back tightly into the socket (Kearns v. Smith, Calif. 
Dist. Ct. of App. { 403,787). Fall on Outside Steps of 
Single Family Dwelling.—The tenant of a single family 
dwelling could not recover for injuries omneieal in a fall 
caused a the breaking of an outside step since she did not 
show that defendant landlord had agreed to repair, that 
repairs were negligently made and that negligence caused 
her injuries (Sawyer v. Atherley, Mass. Supreme Jud. Ct., 
{ 403,783). Fan-Shaped Apartment Stairs.—Since, even with 
the third floor light extinguished, there was ample illumi- 
nation where plaintiff tenant fell on defendant landlord’s 
apartment stairway, the landing of which was fan-shaped, 
the court affirmed a judgment for defendant (Phillips v. 
Capital Investment & Guaranty Co. et al., D. C., Mun. Ct. of 
App., 403,782). 


Bailments.—A judgment against a warehouseman for loss of 
stored goods by fire could not be upheld because the court 
erroneously admitted in evidence testimony of the present 
value of the goods by one who was not an expert (Berko- 


wits v. Pierce, t.a. Pierce Furniture Storage, N. J. Supreme 
Ct., 1 403,778). Manuscript Lost in Transit—Where plain- 
tiff composer permitted defendant publishing company to 
mail her manuscript from Chicago to his New York office, 
insuring the music for only $50.00, in an action for its loss 
in transit, the New York court held that there was a suf- 
ficient showing of negligence to uphold a verdict for $2000.00 
(Newman v. Clayton F, Summy Co, a me a oo ey eG. 
{ 403,786). 

Manufacturers’ Liability—The Court of Appeals reversed a 
judgment of the Appellate Division which did not allow 
defendant steamship company to recover over from impleaded 
defendant manufacturer in an action by a passenger against the 
steamship. company for injuries received when a faultily 
constructed bench collapsed (Kaehler et al. v. North German 
Lloyd, Defendant, Appellant, Atlantic Basin Iron Works, Inc., 
Defendant, Respondent, N. Y. App. Ct., § 403,784). Contami- 
nated Canned Salmon.—Plaintiff failed to establish a causal 
connection between the subsequent death of his wife, due 
to lobar pneumonia, and the food poisoning, in an action 
against defendant manufacturer of allegedly contaminated 
canned salmon (Geisness, Admr., v. Scow Bay Packing Com- 
pany, Inc., Wash. Supreme Ct., § 403,792). 


Chemical Dermatitis Caused by Dress.—Where the evidence 


showed that a dress purchased by plaintiff caused her to 
break out in a rash, and that plaintiff complained to de- 
fendant retailer about the dress, threatening to start suit 
unless an adjustment was made, the court held that the case 
should have been submitted to a jury on the questions of 
breach of warranty of the fitness of the dress for the purpose 
of being worn and sufficiency of notice (Rogiers v. Gilchrist 
Co., Mass. Supreme Jud. Ct., § 403,769). 

Qwners’ Liability—Where an ordinance imposed a duty on the 
owner to keep elevator doors closed at all times, it was not 
error to submit to the jury the question of defendant's lia- 
bility in an action by a physician who fell down an elevator 
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shaft in an office building, where, as a tenant, he had been 
privileged to run the elevator after hours, even though it 
was never proved who propped the lobby elevator door 
open with an urn, and a judgment for plaintiff physician 
was upheld (Lotspiech v. Continental Illinois Natl. Bank & 
Trust Co., Ill. App. Ct., 7 403,766). Milk Bottle Breaking 
in Girl’s Hand.—The doctrine of res ipsa loquitur was not 
applicable where one of the bottles of milk broke in a four- 
teen year old girl’s hand as she was carrying them from the 
defendant’s dairy to her school (Honea, etc., et al. v. City 
Dairy, Inc., Calif. Dist. Ct. of App., J 403,788). Fall Down 
Elevator Shaft.—Plaintiff, who fell down an open elevator 
shaft on the premises of defendant’s meat market where he 
had gone on Sunday to purchase meat, did not recover for 
injuries sustained, since he failed to prove that he was 
invited to enter the premises through the loading room 
(Malolepszy_v. Central Market, Inc., Neb. Supreme Ct., 
§ 403,791). Fall on Church Steps.—Where plaintiff fell as 
she was descending two steps in defendant’s church, proving 
that in the dim light she mistook a ledge for a step, a judg- 
ment for plaintiff was affirmed (McGahan v. St. Saviors R. é 
Church N. Y. Supreme Ct., App. Div., 403,771). Fisher- 
man’s Fall from Wharf.—The owners of a wharf were not 
responsible for the death of a fisherman who fell off an 
unguarded approach as he was returning on a dark night 
to sleep on his anchored boat, since, having traversed the 
wharf many times in the daylight, he was familiar with the 
structures and its approaches (Cornell et al. v. Hearst Sunical 
Land & Packing Corp. et al., Calif. Dist. Ct. of App., { 403,789). 
Icy Sidewalk.—Plaintiff did not recover for injuries sus- 
tained when she fell on the sidewalk in front of defendant's 
premises, since there was no proof that the ice was formed 
from water flowing from a drain pipe across the sidewalk, 
or, if ice was present, that she fell from slipping upon it 
(Walsh, Exr. v. Schwoerer, Exrx., Mass. Supreme Jud. Ct., 
{ 403,775). 

Failure to Deliver Death Message.—Where the telegraph com- 
pany could not locate the sendee in a small town, the 
question of defendant’s negligence in mailing the wire to his 
post office address was for the jury, and the court upheld a 
provision on the form limiting liability for failure to deliver 
a telegram to five hundred dollars (Russ v. The Western 
Union Telegraph Co., N. C. Supreme Ct., | 403,781). 

Railroads’ Liability—The railroad was not answerable for the 
death of plaintiff’s intestate who was struck by defendant's 
train as he was lying on the tracks, partly concealed from 
the engineer’s view by a hump in the tracks made by a road 
crossing (Long, Admx. v. Norfolk & Western Ry. Co. et al., 
N. C. Supreme Ct., $403,774). Air Suction from Fast Train. 
—In an action for the death of a party who was allegedly 
drawn under the train from the suction of a passing “flyer” 
as she was waiting on the platform to board a local train, 
it was not error to direct a verdict for defendant railroad 
where the evidence does not place deceased on the platform, 
but merely showed her crossing the tracks in front of the 
oncoming train (Rancourt, Admr. v. Boston & Maine R. R., 
N. H. Supreme Ct., J 403,768). : 

Malpractice.—In a malpractice action it was error for the trial 
court to disregard the jury’s verdict for defendant and grant 
a new trial on the ground that the jury was confused simply 
because, after determining defendant’s non-liability, they re- 
fused to assess specific damages, answering, “Nothing’, to 
all damage questions, and on appeal the court reinstated the 
verdict for defendant (Goels, Admr. v. Knoblauch, Wis. Su- 
preme Ct., 7 403,785). 

Handling of Freight—There was no actionable negligence 
where plaintiff was injured while helping fellow employees 
unload crates which his employer had ordered from defend- 
ant’s express company, since any danger in the unloading 
was obvious to a person with plaintiff’s shipping experience 
(Hyland v. Seaver, Mass. Supreme Jud. Ct., 403,770). 

Amusements.—Where a child was injured using a playground 
slide while she was engaged in a game of tag, the court 
reversed a judgment for plaintiff and dismissed the com- 
plaint on the law (Blume etc. v. The City of Newburgh et al. 
N. Y. Supreme Ct., App. Div., 403,773). Patron Injured 
on Amusement Slide.—In an action to recover for imjuries 
sustained on an amusement device, known as the “Moun- 
taine Slide”, where plaintiff broke her ankle on the unpro- 
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tected bumper at the bottom of the slide, a judgment for 
plaintiff was reversed on the ground that the instruction to 
the jury required defendant operator to be an insurer of 
his patrons’ safety (Friel et al. v. Wildwood Ocean Pier Corp., 
N. J. Ct. of Err. and App., 403,767). 

Municipalities’ Liability—In suing the city for injuries sus- 
tained in falling on a sidewalk, plaintiffs notice to the city 
by allegations in her petition incorrectly stated the date of 
the accident by one day and was fatal to her right to sue 
(Benton, Admr. v, Kansas City, Mo., Kansas City Ct. of 
App., Mo., 403,776). Depression in Sidewalk.—The city 
was answerable for injuries to a pedestrian who stepped 
into a depression in the sidewalk which left a difference of 
an inch and one-half in elevation between the adjoining 
cement slab, since the depression had existed for more than 
a year and since it was a peril that should have been removed 
(Sheldon v. City of Los Angeles, Calif. Dist. Ct. of App., 
{ 403,790). 

Explosions.—Whether the city and/or the gas works was re- 
sponsible for the explosions in which a fire patrolman lost 
his life was a question for the jury and, since it could not 
be said as a matter of law that the deceased was negligent 
or assumed the risk, the verdict against both was upheld 
(Ruhl, Admx. v, City of Philadelphia et al., Pa. Supreme Ct., 
{ 403,779). City’s and Gas Company’s Liability —aA verdict 
in favor of the city and charging the gas company solely 
for damage caused by gas explosions was held to be against the 
clear weight of the evidence (Trerotola et al. v. City of Phila- 
delphia et al., Pa. Supreme Ct., J 403,780). 


* LIFE x 


Insanity of Insured.—In Oklahoma, it was held that an adjudi- 
cation of insanity created only a presumption of insanity at 
a subsequent date and the insurer, suing for the return of 
disability benefits paid, should have been given an opportu- 
nity to rebut this presumption (National Life Ins. Co. v. 
Jayne et al., U. S.C. C. A., 10th C., 9 503,135). 

Union Death Benefits—Compliance with by-laws of a union 
concerning death benefits, like provisions for forfeiture in 
insurance policies, can be waived, and the union, by late 
acceptance of the deceased member’s dues, waived the by- 
laws requiring payment on or before the 10th day of each 


of the six months preceding death (Tesk v. Sagerstrom etc., 
et al., Ill. App. Ct., $ 503,139). 


Health of Insured.—Applying the law of Illinois, the court in 
Missouri ruled that the insurer, by its agent’s knowledge of 
the change in the insured’s health, waived the provision for 
effectiveness of the insurance only if the insured had not 
visited a physician since his medical examination and was in 
good health at the time of delivery of the policy (N. Y. Life 
Ins. Co. v. Chapman, U. S. C. C. A, 8th Cc. 503,134). 
Conclusiveness of Doctor’s Declaration.—A statute rendered 
conclusive the declaration of fitness for insurance by the 
insurer’s medical examiner in the absence of fraud or deceit 
on the part of the insured, and the insurer was not entitled 
to a cancellation of the policy on the ground that the insured 
had misrepresented her health and medical history (Equi- 
table Life Ins. Co. of Iowa v. Mann, Exrx., lowa Supreme 
Ct., $503,136). Deliberate Concealment.—An insurer was 
awarded the return of disability benefits paid and premiums 
waived upon notification of the insured’s disablement be- 
cause the insured had deliberately concealed a visit to a 
specialist’s office for Buergers Disease (N. Y. Life Ins. Co. v. 
esnick et al., N. J. Chance. Ct., 503,138). 
Total and Permanent Disability—The sedentary work that the 
insured, who had been a butcher all his life and could no 
longer work in that capacity or physically exert himself, 
could do was a matter of conjecture and the decision that 
he was totally and permanently disabled was upheld (Provi- 
dent Mutual Life Ins. Co. of Philadelphia v. Crowther, Md. 
Ct. of App., § 503,140). 


Check for Premiums Not Received.—The check mailed for pre- 
miums on their due date was not received by the insurer 
and the insurer had the right, under the terms of the policies, 


to cancel the policies after the expiration of the grace period 


(Anderson v. National Aid Life Assn., Tex. Supreme Ct., 
503,141). 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Paid-Up or Extended Insurance.—The insured’s application for 


paid-up insurance, rather than the extended insurance under 
which his policy was being carried since his nonpayment of 
premiums, could not be accepted by the insurer after his 
death and his beneficiary was entitled to the face value of 
the policy (Jones v. The Union Central Life Ins. Co., N. Y 
Supreme Ct., App. Div., 503,137). 


Lien on Reserve After Reinsurance.—Having retained jurisdic- 


tion in the reinsurance of an insolvent company’s policies, 

the court changed the lien upon the policy reserves from 

57.092%, which would have kept the insurance on the life 

of plaintiff's husband in force beyond his death, to 60% and 

— was denied recovery under the policy (Wade v. 
ictory Mutual Life Ins. Co., Il. App. Ct., $503,142). 


*% AUTOMOBILE x 


Bailee’s Liability —Plaintiff, who was riding in the tow truck 


with defendant while his car was being towed, failed to 
establish a prima facie case of liability against defendant 
bailee when his car was struck from the rear (Sumsion v. 
Streator-Smith, Inc., Utah Supreme Ct., J 707,038). 


Carrier’s Liability—The action of the bus company in carrying 


decedent beyond the regular station was not the proximate 
cause of her death, but rather the intervening proximate 
cause was the negligence of the owner and driver of the 
coal truck which ran her down as she walked on the high- 
way (Taylor, Admr. v. Consolidated Bus Lines, Inc., et al., 
Tenn. Supreme Ct., J 707,035). 


Child Thrown from Truck.—Defendant’s negligence in follow- 


ing a forward truck too closely, if it existed, was not the 
proximate cause of the death of a child who was thrown 
against his car when the forward truck crossed the road and 
struck the approaching truck (Muse et ux. v. East Texas 
Grocery Co., Inc., et al., La. Ct. of App., 707,041). 


Employer-Employee Relationship.—Since the uncontradicted 


proof of defendant was that their employee had been for- 
bidden to carry passengers, the presumption that said em- 
ployee in permitting plaintiff’s intestate to ride as a passenger 
was acting within the scope of his employment was re- 
butted (Fisher, Admx. v. New York Good Humor, Inc., N. Y. 
Supreme Ct., App. Div., { 707,012). Survival of Tort Action. 
—Since the master and servant’s liability for the negligence 
of the servant in forcing plaintiffs’ car onto the shoulder of 
the road in order to avoid a collision was a joint and several 
liability, it did not abate with the death of the servant before 
the action was brought (Johns et al. v. Hake et al., Wash. 
Supreme Ct., f 707,013). Scope of Employment.—Piaintiff 
recovered a judgment against the corporate defendant for 
injuries sustained in an opposing traffic collision with a car 
owned and driven by their employee, who was on the way 
back from making a bank deposit when the accident occurred 
(Gardner v. Marshall et al., The American Brake Shoe & 
Foundry Co. et al., Calif. Dist. Ct. of App., 707,017). 
Owner of Truck Load.—Plaintiffs did not recover against 
the owner of the cow and calf which defendant driver had 
in his truck, since there was no evidence that there was a 
master and servant relationship between the driver and said 
owner (John Walker v. Manson et al., N. C. Supreme Ct., 
§ 707,028). After Working Hours.—An insurance company 
was held liable for the negligent driving of an employee operat- 
ing his own car who injured plaintiff pedestrian at 7 :30 at night, 
since there was evidence that the employee, a supervisor, 
did work late on occasions in aiding the agents in “checking 
debits” (Steele v. Barnwell et al., Kansas City Ct. of App., 
Mo., § 707,029). 


Intersection Collisions.—Since an instruction was erroneously 


given under the unavoidable accident theory, a judgment 
for defendant in an action for injuries incurred in an inter- 
section collision was reversed (Brewer et al. v. Berner et al., 
Wash. Supreme Ct., § 707,014). Immediate Hazard.— 
Plaintiff recovered for personal injuries sustained when 
defendant’s speeding bus struck the car he was driving as 
he crossed an intersection, since the bus was a block away 
when he started to cross and was not an immediate hazard 
(Dickinson v. Pacific Greyhound Lines, Calif. Dist. Ct. of 
App., 707,020). Assumption of Due Care.—Plaintiff’s 
judgment for damages received in an intersection collision 
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AUTOMOBILE—Continued 


with defendant’s speeding car was reversed, since the trial 
court erred in submitting an instruction that plaintiff was 
entitled to assume, if in the exercise of due care himself, 
that defendant’s driver would exercise the same without the 
essential qualification of the rule that the assumption could 
not be presumed after knowledge that due care was not 
being observed (Angier v. Bruck et al., Calif. Dist. Ct. of 
App., { 707,024). Contributory Negligence.—Since plaintiff's 
son was contributorily negligent in increasing the speed of 
the car when he saw defendant entering the intersection, 
plaintiff's recovery was barred (Gourley, Admx. v. Boyle, 
Pa. Supreme Ct., J 707,032). 

Left Turns.—Defendant started to make a left turn and, when 
he saw that plaintiff was not going to stop, he halted his 
car with approximately one foot over the center line; there- 
fore, plaintiff failed to recover for damages sustained when 
she drove her car straight ahead into defendant’s automobile 
(Mathers v. County of Riverside et al., Calif. Dist. Ct. of App., 
{ 707,023). At Intersection.—Plaintiff recovered for injuries 
sustained when defendant’s car was turned left at an inter- 
section in Wisconsin in the path of plaintiff's oncoming car 
which crashed into the right door of defendant’s car (Schwartz 
v. Eitel, U. S. C. C. A., 7th C., J 707,034). Across Road.— 
The driver of plaintiff’s truck, on observing the rear ap- 
proach of an automobile at a distance of 450 feet, but not 
then being aware of its excessive speed, was justified in 
believing he had sufficient time in which to turn left (White, 
d.b.a. White Cleaners & Dyers v. Neff, Jr. d.b.a. Neff 
Brothers, et al., La. Ct. of App., J 707,040). 

Liability of Owner of Semi-trailer.—The owner of a semi-trailer 
which was attached to a truck-tractor which collided with 
decedent’s automobile was not liable for the death of dece- 
dent, since under the terms of the vehicle code it was simply 
a vehicle and not a self-propelled vehicle (Miller et al. v. 


Berman. et al., Calif. Dist. Ct. of App., ] 707,008). 


Opposing Traffic Collisions.—Since defendant failed to prove 
the nature of the attack he suffered, the cause thereof and 
that he had no reason to anticipate such an attack, he failed 
to excuse himself from liability when his truck swung across 
the highway striking and demolishing the car in which 
decedent was riding (Waters, etc., et al v. Pacific Coast Dairy, 
Inc., et al., Limited Mutual Compensation Ins. Co., Calif. Dist. 
Ct. of App., 707,010). Violations of Traffic Regulations.— 
In an opposing traffic collision where there were mutual 
claims that the other party was on the wrong side of the 
road, it was error to charge that a party violating a positive 
law at the time of the collision had the burden of proving 
that such did not in any way contribute to cause the collision 
(Portland-Seattle Auto Freight, Inc. v. Jones, Wash. Supreme 
Ct., 7 707,015). Over Center Line.—Plaintiff, a guest pas- 
senger, recovered for injuries sustained in an opposing 
traffic collision from the driver of the approaching vehicle, 
who was over the center line of the highway in Wisconsin 
(Richter v. Hoglund et al., U. S. C. C. A., 7th C., § 707,033). 


Pedestrians Injured.—Since there was evidence that plaintiff 
pedestrian was staggering as he walked on the highway at 
night, the question of his contributory negligence when 
struck by defendant’s truck should have been submitted to 
the jury in an action for his wrongful death (Nichols v. 
Havlat, Neb. Supreme Ct., 707,019). Automobile Striking 
Man Lying on Highway.—Pilaintiff, administratrix, recov- 
ered for the death of decedent who was straddled and in- 
jured by defendant’s car while he was lying on a highway 
in Pennsylvania (Kriesak, Admx. v. Crowe, U. S. C. C. A, 
3rd C., J 707,022). W. P. A. Worker.—Plaintiff, a W. P. A. 
worker engaged in digging a ditch alongside a highway, 
failed to recover for personal injuries sustained when he 
was struck by defendant’s car as he leaned over to get a 
drink out of the water bucket on the highway, since he was 
guilty of contributory negligence in failing to exercise due 
care (Copertino v. Chrobak, Pa. Supreme Ct., § 707,031). 

Contributory Negligence.—Plaintiff recovered for injuries sus- 
tained when she was struck by defendant's car as she 
crossed an intersection, since she was not guilty of con- 
tributory negligence in crossing against the lights when 
she had looked in both directions and there was no car 
within 150 feet of her (Nolan v. Shea, Mass. Supreme Jud. 
Ct., J 707,036). 


Practice and Procedure.—On the second trial of an action in- 


volving an approaching vehicle collision, the trial court was 
justified in exercising its prerogative to set aside the verdict 
on insufficiency of evidence, although this court exercised 
greater caution and scrutinized the evidence more carefully 
(Bayley et al. v. Sousa et al., Calif. Dist. Ct. of App., { 707,006), 
Joinder of Counts.—A charge given to the effect that if the 
jury found defendant not guilty as to the action for the 
wrongful death of a pedestrian who was struck down by 
defendant’s car, they must find him not guilty as to the 
count for conscious suffering was correct, since in both counts 
the basis of the action was ordinary negligence (Goltz, 
Admx. v. Besarick, Mass. Supreme Jud. Ct., f 707,039). 


Railroad Crossing Collisions.—Since the proximate cause of the 


railroad crossing collision in which plaintiff’s deceased was 
killed was his negligence in failing to look and listen when 
approaching the crossing and not the railroad’s failure to 
give the statutory signals, the judgment for plaintiff was 
reversed (Missouri Pacific R. R. Co., Thompson, Trustee v. 
Dennis, Admr., Ark. Supreme Ct., § 707,009). Fraud.—Since 
plaintiffs did not maintain their charge of fraud in the pro- 
curing of the release which they had executed, their action 
against defendant railroad for the death of their son in a 
crossing collision was dismissed (Schulz et al. v. Spokane 
United Railways et al., Wash. Supreme Ct., { 707,021). 
Adequacy of Signal.—Plaintiffs, the parents and son, re- 
covered ie injuries received by the son in a railroad crossing 
collision between one of defendant’s trains and an auto- 
mobile in which he was a guest, since defendant railroad’s 
signal was given too far away to have been any warning 
(Anstine et al. v. Pennsylvania R. R. Co. et al., Pa. Supreme 
Ct., 9 707,027). Obstructed View.—Plaintiffs recovered for 
the wrongful death of their son who was killed by defend- 
ant’s train travelling 70 miles per hour in a crossing collision, 
when decedent after waiting for a northbound train to clear 
the tracks was struck by the southbound train on the main 
tracks, since the first train obstructed his view (Gayle et ux. 
v. Thompson, Trustee, Missouri Pacific R. R. Co., Springfield 
Ct. of App., Mo., J 707,030). 


Rear End Collisions.—A verdict for $275.00 for injuries sus- 


tained by plaintiff, a pregnant woman, who was thrown for- 
ward into the steering wheel when defendant’s car collided 
with the rear end of the car in which she was sitting, was 
not inadequate as a matter of law, since the evidence was 
conflicting as to whether the injuries complained of were 
the result of the collision or the after effects of childbirth 
(Signorelli v. Miller, Calif. Dist. Ct. of App., { 707,011). 
Visibility —Plaintiff recovered for personal injuries sus- 
tained when defendant’s speeding car crashed into the rear 
of his automobile at dusk (Mahar v. MacKay, Calif. Dist. 
Ct. of App., § 707,018). Stopping to Make Right Turn into 
Driveway.—Plaintiff was granted a new trial in her action 
to recover for personal injuries sustained when defendant's 
car crashed into the rear end of the truck in which she was 
a passenger, when the truck had stopped to permit traffic 
to pass before making a right hand turn into a driveway 
from the inner lane of a four lane highway (Delach v. Schu- 
berth, Ill. App. Ct., $707,025). Contributory Negligence.— 
Plaintiff, a truck driver, failed to recover for damages sus- 
tained when he turned into the street car tracks on a one 
way street and was struck from behind by defendant's street 
car, since he was guilty of contributory negligence in turning 
onto the tracks without having sufficient knowledge of the 
speed or position of the oncoming street car (Tarbit v. 
Philadelphia Transportation Co., Pa. Supreme Ct., { 707,037). 


Res Judicata.—Plaintiff’s suit for personal injuries sustained 


in a truck-automobile collision in Pennsylvania was not 
barred as being res judicata because of a prior action for 
damage to the car by a corporation, of which plaintiff was 
the president and of which he owned or controlled all of the 
capital stock (Hornstein v. Kramer Brothers Freight Lines, 
Inc., et al., U. S.C. C. A., 3rd C., 707,026). 


Stay of Proceedings for Member of Canadian Army.—A court 


has supervisory power and control over its docket, inde- 
pendent of statute, and there was no abuse of its discretion 
in staying proceedings for the duration of the war on the 
motion of counsel for defendant, who was a member of the 
Canadian armed forces on foreign service (State ex rel. Buck 
v. McCabe et al., Ohio Supreme Ct., J 707,016). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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